AVIM

AVRASYA INCELEMELERI MERKEZI
CENTER FOR EURASIAN STUDIES

THE JUDGEMENT OF THE EUROPEAN COURT OF
HUMAN RIGHTS GRAND CHAMBER ON PERINCEK v.
SWITZERLAND CASE in PERSPECTIVE - 2: THREE

DISQUALIFIED ARGUMENTS AND 'THE PREVENTION
OF DISORDER!

Analysis No : 2015/ 25 Turgut Kerem TUNCEL

23.10.2015 Analyst

Our previous article on the European Court of Human Rights (ECtHR) Grand Chambers
judgment on Peringek v. Switzerland case aimed to provide the reader with the basics of
the case and the judgment. As said in that article, further articles were to come to analyze
the background of the ECtHR Grand Chamber judgment, detail important aspects of this
judgment, asses the positions and arguments of parties and make projections on the
evolution of the genocide politics.

This article, first, briefly discloses the ECtHR Grand Chambers undertaking of the Article
17 of the European Convention of Human Rights (ECHR) in relation to the Perincek v.
Switzerland case. Then, it brings up the arguments that Switzerland and Peringek
asserted, yet rejected by the ECtHR Grand Chamber.

The ECtHR made its final judgment by examining two main claims of Switzerland on the
imperatives of protection of the rights of others and public order. The rest of the article
deals with Switzerlands claim of the prevention of disorder to justify the criminal
conviction of Perincek and the counter-arguments of the ECtHR Grand Chamber against
this reason. Finally, the article draws some partial conclusions from the rejection of this
particular claim and asks few hypothetical questions with the hope to highlight some
critical issues with respect to the relationship between the rejection of the
characterization of 1915 events as genocide and public order.

Article 17

The first step of the ECtHR Grand Chamber was to determine whether to accept or reject
the application of Dogu Peringek. To do that, the ECtHR Grand Chamber, examined
Perinceks case in reference to the Article 17 of the ECHR that frames the prohibition of
abuse of rights that states:
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Nothing in this Convention may be interpreted as implying for any State, group or
person any right to engage in any activity or perform any act aimed at the
destruction of any of the rights and freedoms set forth herein or at their limitation to
a greater extent than is provided for in the Convention.

The ECtHR Grand Chamber decided that Perincek had not used his freedom of expression
for ends contrary to the text and spirit[1] of the ECHR by pointing out that:

- His speeches did not amount to incitement of hatred towards the Armenian people

- [Perincek] had not expressed contempt towards the victims of the events of 1915 and
the following years

- [Perincek] had not been prosecuted for seeking to justify a genocide.[2]
Article 16

By referring to Article 16 of the ECHR, Switzerland suggested that Perincek was an alien
(i.e. not a Swiss citizen), hence not under the protection of Articles 10, 11 and 14 of the
ECHR. The ECtHR Grand Chamber rejected this argument by stating that Article 10 para. 1
of the ECHR guarantees freedom of expression regardless of frontiers and both nationals
and foreigners are protected by the ECHR.

Lawfulness of the Interference to Freedom of Expression: Predictability of
Criminal Conviction with respect to the Swiss Penal Code Article 261bis para 4

Peringcek in his appeal underlined that the Swiss court in 2001 judged differently on a
similar case to assert lack of standards, hence predictability in the Swiss legal system. He
reminded the court that neither the Swiss Council of States had not reached to an
agreement on the characterization of the 1915 events nor was there a judgment of a
competent court that establishes these events as genocide. Upon these, Perincek argued
that his criminal conviction for denying the Armenian genocide was not predictable.

The Turkish Government that interfered to the case as third party followed Perinceks
previous objection and claimed Perinceks criminal conviction was not foreseeable for the
vagueness of the Swiss law. The Turkish Government underlined that genocide was a well-
defined legal concept and Switzerland already recognized the legal dimension of the term.
However, the Turkish Government added, Swiss courts nevertheless relied on the large
consensus on that point in Swiss society.[3] According to the Turkish Government the
salient point for these courts had thus been not whether these events had indeed
amounted to a genocide but whether Swiss society so believed.[4] The Turkish

Government stressed that however, the problem with determining that point by reference
to societal consensus, which could be a fast-changing thing, was that there were no legal
criteria providing guidance in this respect. Such vagueness was incompatible with legal
certainty.[5] The Turkish Government argued that in Perincek case, law was given up for
public opinion. It also underlined that Swiss Government, as well as many other
governments did not refer to 1915 events as genocide and there was a controversy
among historians on the characterization of the 1915 events. Because of these, the
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Turkish Government reasoned, Perincek could not foresee his criminal conviction.

The Swiss Government rejected the claims of absence of clarity in the Swiss law. Notably,
the Swiss Government also pointed out that Article 261 bis § 4 made it an offence to deny
both genocide and crimes against humanity, adding that there could be little dispute that
the atrocities against the Armenians had constituted such crimes. On this basis, they
concluded that that Article was formulated with sufficient precision.[6] Yet, it has to be
noted with precision that genocide and crime against humanity are two different crimes,
which cannot substitute one another. Yet, it is a relatively new strategy of the genocide
lobby to create an ambiguity between these two crimes, gradually frame the 1915 events
as crime against humanity, and to establish 1915 events as genocide via crime against
humanity out of the awareness that 1915 events can very hardly be characterized as a
genocide by a competent court defined in Article 6 of the 1948 Genocide Convection.
What is striking is that the Swiss Government in its submission simply acts as a pawn of
this strategy.

The ECtHR Grand Chamber accepted that there was a certain degree of ambiguity in
Swiss law.[7] Yet, it stated that an absolute precision in the framing of laws was
impossible.[8] As to the Swiss law, the ECtHR Grand Chamber stated that reviewing
and/or correcting domestic law was not its task.[9] As such, the ECtHR refrained from
making claims on the Swiss law. The ECtHR stated that its duty was limited just with
deciding whether Perincek could predict that he could be subjected to criminal
investigation for his speeches. It decided that Perincek, was aware of such a possibility
and made his speeches with this awareness.

Switzerlands Arguments: Rights of Others and Public Order

Switzerland based its arguments on the correctness of the criminal convinction of
Perincek by the Swiss courts on two pillars: 1) prevention of public order, 2) protection of
the rights of others, namely: the honour of the relatives of the victims of the atrocities
perpetrated by the Ottoman Empire against the Armenian people from 1915 onwards[10].
These two became the main points that the ECtHR Grand Chamber examined to reach a
final decision on Perincek v. Switzerland case.

The Prevention of Disorder

The ECtHR Grand Chamber rejected Switzerlands justification of Perinceks criminal
conviction on the ground of the prevention disorder in the Swiss society rather without
much difficulty compared to the issue of protection of the rights of others. It brought
forward three explanations in a straight forward manner.

Switzerland brought forward the two opposing rallies held in Lausanne on 24 July 2004 as
examples of social disorder erupted out of the genocide issue. Yet the ECthR Grand
Chamber observed that the Swiss Government did not provide any details in respect of
that, and there is no evidence that confrontations had in fact taken place at those rallies.
[11] The ECtHR also underlined that, Swiss courts in their verdicts did not mention those
events and it was only the Switzerland-Armenia Association that complained about those
rallies. The ECtHR maintained that Swiss authorities did not perceive those events as
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capable of leading to public disturbances and attempted to regulate them on that basis.
[12] Lastly, the ECtHR Grand Chamber stated that there was no evidence showing that in
spite of the presence of both Armenian and Turkish communities in Switzerland, this kind
of statements could risk unleashing serious tensions and giving rise to clashes.[13]

Partial Conclusions and Some Hypothetical Questions

It can be seen from the ECtHR Grand Chamber undertaking of the argument of the
prevention of disorder that was brought forward by Switzerland as a justification of
Perinceks criminal conviction that the ECtHR Grand Chamber limits its task basically with
examining the tangible consequences of the deeds in question. It refrains from making in
principle, in other words universal, judgments in reference to possibilities or hypothetical
situations. In that sense, the ECtHR Grand Chamber has a strict empirical approach. This
approach is also evident in its tackling with the issue rights of others, which we shall
examine in the following article. In brief, ECtHR examined the real facts and decided that
Peringceks did not cause any social disorder in Switzerland. Upon this empirical
observation, the ECtHR invalidated Switzerlands argument. Overall, the ECtHR refrains
from making in principle judgments, as well as theoretical deductions; it assesses the case
by examining its real consequences.

However, this empiricist approach carries its own problems, notwithstanding its merits.
Furthermore, such an empiricist approach leaves the door open to abuses, at least
hypothetically.

Imagine a hypothetical, but possible situation. Peringcek or anyone else makes the same
speeches with the same intentions in the same Swiss context and some aggressors, be
they xenophobic neo-Nazis or Islamophobic bigots or Armenian nationalists, raid into the
conference halls and create uproar, no matter whether these are isolated and
spontaneous events or an organized ones. Should such disturbances be the justification of
restriction of the freedom of expression? What if, some radicals began provocations at
conference halls in which different views on the 1915 events are discussed in order to
delegitimize and/or criminalize dissident views? If that happens, would the freedom of
expression be interfered? Should Martin Luther King, Jr. across the Atlantic have been
criminalized just because his dream of equality between the Euro-Americans and Afro
Americans provoked the anger and terror of the racist white supremacists, hence public
disturbances in the States?

One may think that the above mentioned hypothetical scenarios are too hypothetical.
However, those who are familiar with the history of genocide politics know just too well
that these hypothetical scenarios are not too fictitious. The terror wave launched by the
Armenian Secret Army for the Liberation of Armenia (ASALA) and the Justice Commandos
for Armenian Genocide-Armenian Revolutionary Army (JCAG-ARA) between mid-1970s and
mid-1980s is a well-documented historical episode.

At the moment, there is no sign of another wave of terror. However, small scale assaults
of the Armenian nationalists are being recorded. Just to remind few examples, on 2 March
2015 a French-Armenian protestor threw a red-liquid on Turkeys ambassador to Paris
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Hakki Akil while he was giving a speech in a university in Paris. On 15 June 2015, in Lyon a
group of Armenian youth, who were the members of the Armenian Revolutionary
Federation-Dashnaksutyun made a sit-in protest and shouted slogans in front of the
Turkish stand at the Consulates Fest.

Certainly, peaceful protest is a democratic right and everyone should have the right of
democratic protest. This is an integral part of the ideal of freedom of expression.
Nevertheless, here the point is what would happen if these protests are organized in a
manner to disturb public order whenever alternative views on the 1915 events are
expressed? What if some radicals do that on purpose? If such a thing, happens should the
ECtHR Grand chamber or another court accept the restriction of the freedom of
expression as a legitimate and lawful act? Would such a decision not mean to put the
blame to the blameless that just exercises her/his freedom of expression? Would that not
mean to award provocateurs?

These are some questions that the reasoning of the ECtHR Grand Chamber raises. They
are hypothetical, but not fictitious questions....

The next article will focus on the issue of rights of others, which is a more complicated
and consequential issue compared to the prevention of disorder that the ECtHR dealt at
length. Rights of others is likely to extend into other relevant issues that may require to
be dealt with in separate articles.
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