AVIM

AVRASYA INCELEMELERI MERKEZI
CENTER FOR EURASIAN STUDIES

WHY SHOULD THE ROLE OF THE PEACE
IMPLEMENTATION COUNCIL AND OHR CONTINUE IN
BOSNIA AND HERZEGOVINA?

Teoman Ertugrul TULUN

Analyst
Analysis No : 2021/ 14

06.04.2021

Introduction

After the dissolution of the Socialist Federal Republic of Yugoslavia, Bosnia and
Herzegovina (BiH) gained its independence with a referendum held in 1992. Bosniacs,
Bosnian Croats, and Bosnian Serbs were the main sides of war in Bosnia and Herzegovina.
The war caused more than 100,000 deaths and hundreds of thousands of injuries, while
millions of people became refugees. Four years of brutal war ended with the agreement
reached and initialed on 21 November 1995 in Dayton, the US. The agreement was
reached under United States leadership and thanks to the facilitating role of the
international community. In this context, the General Framework Agreement for Peace
(GFAP) in Bosnia and Herzegovina was formally signed by the Republic of Bosnia and
Herzegovina, the Republic of Croatia, and the Federal Republic of Yugoslavia together
with eleven annexes in Paris on 14 December 1995.[1] BiH consist of the two Entities: the
Federation of Bosnia and Herzegovina and the Republika Srpska (RS).

The Constitution of BiH was included as Annex 4 of GFAP. The constitution envisaged an
equal sharing of power among the three constituent peoples of Bosniacs, Croats, and
Serbs. The unique state structure invented for BiH in the Constitution relies on delicate
balances between the three constituent peoples. This state structure contains complex
procedures and mechanisms that are difficult to operate smoothly. Considering this, it
was envisaged to appoint a High Representative with the authority to resolve the civil
matters of GFAP. In this respect, GFAPs Annex 10 (Agreement on Civilian Implementation
of the Peace Settlement) envisaged the "the designation of a High Representative, to be
appointed consistent with relevant United Nations Security Council resolutions." As per
the Article V of the Annex 10, the High Representative was conferred on the power of
"final authority in theatre regarding interpretation of the Agreement on the civilian
implementation of the peace settlement." Besides, Article Il (1) (d) of Annex 10 provides
power to High Representative (HR) to arbitrate any difficulties arising in connection with
civilian implementation. It should be mentioned that Article 2 of Annex 10 states that the
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parties request the designation of a High Representative, to be appointed consistent with
relevant United Nations Security Council resolutions. The parties to this Annex are the
Republic of Bosnia and Herzegovina, the Republic of Croatia, the Federal Republic of
Yugoslavia, the Federation of Bosnia and Herzegovina, and the Republika Srpska.

Peace Implementation Council, its Steering Board and the Bonn Powers of HR

Following the signing of GFAP, a Peace Implementation Conference was held in London on
8-9 December 1995 to ensure the sustainability of the agreement. As a result of the
meeting, it was decided to establish a Peace Implementation Council (PIC). The PIC
consists of 55 countries and organizations that in different ways support it.[2] There are
also observer states. The London Peace Implementation Conference also established the
Steering Board of the PIC to work under the chairmanship of the High Representative as
the executive arm of the PIC. The Steering Board members are Canada, France, Germany,
Italy, Japan, Russia, United Kingdom, United States, the Presidency of the European Union,
the European Commission, and Turkey (representing the Organization of the Islamic
Conference).

PIC, in its meeting held in Bonn in 1997, welcomed the High Representatives intention to
use their final authority regarding interpretation of the Agreement on the Civilian
Implementation of the GFAP to facilitate the resolution of difficulties by making binding
decisions, as they judge necessary. As noted above, final authority terminology is
contained in Article V of Annex 10. In this respect, paragraph XI.2 of the Conclusions of
the Peace Implementation Conference held in Bonn on 9 and 10 December 1997 stated
that the HR can make the following binding decisions:

® interim measures to take effect when parties are unable to reach agreement, which
will remain in force until the Presidency or Council of Ministers has adopted a
decision consistent with the GFAP on the issue concerned.

® other measures to ensure implementation of GFAP throughout BiH and its Entities,
as well as the smooth running of the common institutions. Such measures may
include actions against persons holding public office or officials who are absent from
meetings without good cause or who are found by the High Representative to be in
violation of legal commitments made under GFAP or the terms for its
implementation.[3]

The above measures have been used frequently by various High Representatives in the
past. The use of this authority is usually referred to simply as the Bonn Powers. There is
no doubt that these powers, legal aspects of which are discussed and criticized in the
doctrine extensively, have a sui generis character. It is possible to consider these powers
as an example of using extraordinary methods to contribute to international peace and
security under extraordinary circumstances. There are legitimate legal opinions claiming
that the PIC cannot delegate such powers to the Office of the High Representative (OHR),
as the OHR is not a subsidiary of the PIC. Since the PIC decisions regarding these powers
were referred to in the UN Security Council resolutions, there are also opinions that linking
these powers with the Chapter 7 of the UN Charter as well as the views that strongly
criticize this approach. A uniform example of such statements contained in many UN
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Security Council resolutions in this respect is presented below:

4. Emphasizes its full support for the continued role of the High Representative in
monitoring the implementation of the Peace Agreement and giving guidance to and
coordinating the activities of the civilian organizations and agencies involved in
assisting the parties to implement the Peace Agreement, and reaffirms that under
Annex 10 of the Peace Agreement the High Representative is the final authority in
theatre regarding the interpretation of civilian implementation of the Peace
Agreement and that in case of dispute he may give his interpretation and make
recommendations, and make binding decisions as he judges necessary on issues as
elaborated by the Peace Implementation Council in Bonn on 9 and 10 December
1997;[4]

Reasons for Failed Attempts to Close OHR Since 2006

When the past efforts of the PIC are examined, it will be seen that the integration of BiH
into the Euro-Atlantic structures and the completion of the necessary reforms by the
country's administration for this purpose are the main goals of the international
community. In this context, Political Directors of the PIC Steering Board agreed at their
meeting in Sarajevo on 22 June 2006 that it was in the interest of all for BiH to take full
responsibility for its own affairs. To this end, it was decided that the OHR will immediately
begin preparations to close on 30 June 2007. The Steering Board agreed also to review
and confirm in early 2007 the OHR closure, considering the overall situation in BiH and the
region. It was further decided that the Steering Board will then seek endorsement of such
closure by the UN Security Council.[5] However, due to adverse developments in BiH, this
decision could not be implemented, and a new decision had to be taken in 2008. In this
context, in the statement published following the Political Directors of the PIC Steering
Board meeting held in Brussels on 19 November 2008, it was stated that the OHR could
not be closed unless the determined reforms were realized, and it was emphasized that
the frequent challenges to the constitutional order of BiH and, in particular, to the
sovereignty and territorial integrity of BiH or to the existence of the Republika Srpska as
one of two entities under the Constitution of BiH are unacceptable.[6] It should be
underlined that these separatist threats always come from the Republika Sirpska
administration. The following last paragraph of the mentioned PIC Communique
represents a strong response to these threats:

BiH is an internationally recognised sovereign state whose territorial integrity is
guaranteed by the GFAP. The Steering Board underlines that the International
Community retains the necessary instruments to counter destructive tendencies and
that it will not allow attempts to undermine the GFAP, whether from inside or outside
the country. The OHR will continue to ensure full respect for the GFAP and to
monitor progress in respect of the objectives and conditions and the PIC Steering
Board will keep the situation under constant review.

It cannot be said that there has been a substantiative improvement in the stability of BiH,
or that the threats to the territorial integrity and sovereignty of the country have subsided
in the nearly thirteen years since 2008. One of the latest examples of this is the decision
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taken in the Republika Sirpska National Assembly (RSNA) at the end of 2019 on the right
to self-determination and NATO membership. In this regard, according to press report, the
set of conclusions adopted by the mentioned assembly affirmed the right of self
determination of RS, reaffirmed RS opposition to accession to NATO, and stressed that in
the event of a violent attempt to join Bosnia and Herzegovina with NATO, Republika
Srpska will hold a referendum in which citizens will decide on Republika Srpskas
membership of any military alliance.[Z] In response to this separatist decision, the
Ambassadors of the PIC Steering Board made a statement on 13 November 2018 and
underlined, among others, the following crucial points for BiH sovereignty, constitutional
system and territorial integrity:

®* BiH was recognized as a sovereign country in 1992 and transformed with the
signature of the DPA (Dayton Peace Agreement) into a State consisting of two
Entities. The RSNA Conclusions contradict these facts.

® BiH enjoys sovereignty and the BiH Constitution does not leave any room for any
sovereignty of the Entities, which only exist legally by virtue of the BiH Constitution.
This has been affirmed by the BiH Constitutional Court on many occasions.

®* Republika Srpska has no right to secede and operates under the DPA which
recognizes the territorial integrity, political independence, and sovereignty of BiH.

® The RS is obliged by the DPA to comply with the decisions of the BiH institutions and
to provide all necessary assistance to the government of BiH to enable it to honour
the international obligations of BiH.[8]

Turkey, as a member of the PIC Steering Board, is a party to this statement. However,
according to the footnote in the statement, one of the members of the Steering Board,
Russia, announced that it disagrees with the statement. It is possible to say that this
declaration of disagreement by Russia bears importance in terms of future developments
in BiH.

What could happen in Bosnia and Herzegovina in the coming period?

Valentin Inzko, an Austrian diplomat who has been serving as High Representative in
Bosnia and Herzegovina since 2009 is expected to complete her tenure in the upcoming
period. According to press reports, Germany is considering nominating an MP from the
Christian Social Union in Germany, Mr. Christian Schmidt, a former junior minister in the
Ministry of Defence and former minister of agriculture, as the next head of the Office of
the High Representative.[9] There is a strong possibility that Germany's idea of
nominating a strong candidate for this post stems from its grasp of the seriousness of the
negative developments in BiH.

According to press reports, current Russian Ambassador to Belgrade, Botsan Kharchenko,
who was the former Ambassador to BiH and served as Russias representative for many
years in the PIC Steering Board, said to the press that "the shutdown of the OHR should be
discussed, and not the appointment of a new High Representative." He also stated that
Moscow did not approve the attempts of appointment of a new chief of OHR and recalled
that the appointment of the OHR is not possible without a decision and confirmation by
the UN Security Council, where Russia has veto power.[10] Similarly, the parliament of
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the Republika Srpska has very recently called for the closure of the Office of the High
Representative. As per the press reports, Milorad Dodik, the Serb member of the
Presidency of BiH, addressing the parliament said that;

Twenty-six years on from the war we are living under a protectorate. Most of the
problems we are dealing with come from the actions of the High Representatives
and the so-called international community. It is time for the OHR to be closed, and
responsibility for the future and functioning of Bosnia to become the exclusive right
and competence of the people of Bosnia.[11]

The developments summarized above suggest that Russia, in the coming period, with the
support of the Bosnian Serb administration, will try to rule out the powers of the PIC and
to close the OHR. It is understood that Russia, in such a game plan, will try to employ its
UN Security Council membership as a trump card.

Considering these worrisome developments, it is possible to assert that the continuation
of the powers of the PIC, including the Bonn Powers, is essential for the preservation of
the sovereignty and territorial integrity of BiH within the framework of its constitution. In
this context, Turkey, as a member of the PIC Steering Board, has the ability as well as the
responsibility as a Balkan state with exceptional ties with BIH, to influence the shaping of
the decisions to be taken regarding the continuation of OHR. Turkey, in this process, as it
did in the past, should staunchly defend the sovereignty and territorial integrity of BiH and
must strongly oppose the approaches that aim to dismember BiH.

*Photo: Balkan Insight
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